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proprietary right, it would be quite unintelligible that the husband's
act1 should dispose of what is not his; and herein, I think, is to be found
the key to Lord Eldon's judgment.'2

The last sentence of this statement is a repudiation of the
doctrine of mutability, for if the wife's acquired rights cannot
be defeated by a change of domicil, neither can they be en-
larged.

A decision     A more decisive authority than Lashley v. Hog must be
rv.our found, then* before it can be categorically asserted that the
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mutability proprietary relations between husband and wife change with
a change of their domicil. It is a strong assertion to make, for,
as Westlake says, 'justice is shocked by allowing the husband
to affect the wife's position by a change for which he does not
require her assent'.3 What is shocking is suspect, and it is in
fact extremely doubtful whether English law has adopted the
doctrine of mutability to its full extent. This doubt is engen-
dered by Chiwellv. Carlyon^ a case which appeared before both
the English and the South African courts and which merits
some consideration.

In 1887 H married W at Kimberley in South Africa. No ante-
nuptial contract was made. The parties were domiciled at the time in
South Africa, and while still so domiciled they made a joint will dis-
posing of their joint estate, i.e. of the movables and immovables that
they held in community. In 1892, after the parties had settled in Eng-
land, certain land in Cornwall was bought by H. and conveyed to him.
W died in 1893, H in 1895.

The question that arose before the Chancery Division was
whether the Cornish land passed under the will of the joint
estate. This question would have been summarily dismissed
with a negative answer had the true rule been that the pro-
prietary rights of spouses change with a change of domicil,
unless, of course, there was a clear intention on the face of the
will that the joint property was to include the property later
acquired, no matter where acquired. The community property
disposed of by the will would not include either movables or
immovables acquired by the husband after he had become
domiciled in England. Stirling J., however, felt that the lex
domicilil of the parties at the time of their marriage could not
be disregarded, for he submitted two questions to the Supreme

1  i.e. the act of changing his domicil.

2  Df Nicolsv. Curlier, [1900] A.C. 21, at p. 27.

3  Private International Law, (yth edn.) p. 73.

4  (1897), 14 S.C. 61 (South Africa).